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STATEMENT OF THE CASE
I.

NATURE OF THE CASE
Defendant Ralph Edward Heitman recorded a number of documents with the county

recorder's office, which falsely claimed that Dan Pope owed him $4,110,000 and purported to
lien Plaintiffs' real property as security for the payment of that amount. Pope has never owed
any money to Heitman. Plaintiffs initiated this case to remove those false documents from the
county record and to quiet title.

II.

STATEMENT OF FACTS AND COURSE OF PROCEEDINGS
In 2004, the Bear Lake West Homeowners Association filed a lawsuit against Heitman

("the 2004 lawsuit") to recover costs it incurred repairing damage Heitman caused to a buried
water pipe. R. p. 5. The Association prevailed and obtained a money judgment against Heitman.
pp. 5-6. 1
Shortly after judgment was entered in the 2004 lawsuit, Heitman recorded five false
documents with the county recorder's office. R. pp.

. These documents claimed that Pope

owed Heitman $4,110,000.00 and that a lien purportedly attached to Plaintiffs' real property as
security for payment of that amount.2 Id. Because Pope was the recipient of the water flowing

1

See Bear Lake FVest Homeowners Assoc. v. Heitman, 2010 Ida. App. Unpub. LEXIS 281 (Idaho
Ct. App. August 5,201 O)(unpublished).
2
These five documents are titled as follows: (1) "Notice of International Commercial Claim in
Admiralty Administrative Remedy"; (2) "Notary Certificate of Defaul1/Dishonor Administrative Judgment"; (3) "Notice of Default"; (4) "Request
Proof of Claim to Right to
of Property"; and (5) "Motion to Dismiss ab initio for Lack of Jurisdiction to Hear a Case in
Fraud." Copies of these documents are attached to the Plaintiffs Complaint. R. Vol. 1, pp. 4-55.

4

through the water pipe at issue in the 2004 lawsuit, it appears that Heitman may have filed these
false documents in retaliation for the loss he suffered in the 2004 lawsuit. R pp. 30, 32.
On August 10, 2010, Plaintiffs filed a Complaint against Heitman seeking to expunge
these false documents from the record, to quiet title, and to obtain attorney fees and costs. R. pp.
4-11. Plaintiffs filed a Motion for Summary Judgment with a supporting memorandum and
affidavit. R. pp. 83-84. The district com1 granted Plaintiffs' Motion for Summary Judgment and
awarded attorney fees and costs. R. pp. 106-108.
On February 2, 2011, the district comi entered an "Order Granting Judgment" in
Plaintiffs' favor as to all causes of action. R. pp. 109-11. The "Order Granting Judgment" also
awarded Plaintiffs the right to recover attorney fees and costs but did not provide the amount of
those fees and costs. Id. On February 4, 2011, Plaintiffs filed their memorandum of costs and a
suppmiing affidavit. 3
On February 16, 2011, Heitman filed a motion entitled: "Petition for ... Relief from
Judgment, Coming under Rule 60(b), Idaho Rules of Civil Procedure." 4 Although this motion
was extremely convoluted, it is clear from its caption, introduction and contents that this is a
Rule 60(b) motion, arguing to vacate the judgment based upon newly discovered evidence, fraud,
and voidness.

3

Respondents filed a motion under l.A.R. 30 to supplement the record on appeal with these two
documents.
4
Respondents filed a motion under I.A.R. 30 to supplement the record on appeal with this
document.

5

On March 3, 2011, Heitman filed a Notice of Removal to federal district court. R. p. 113.
On November 11, 2011, the federal district court entered its Memorandum Decision and Order,
chastising Heitman for having filed the Notice of Removal, labeling him a vexatious litigant,
awarding fees and costs against B.eitman, and remanding the matter to the Idaho district court. R.
pp. 112-17.
Following remand of the case, a hearing was held on Heitman's pending Rule 60(b)
motion5 and Plaintiffs' pending motion for attorney fees and costs. R. pp. 118-19. At the
conclusion of the hearing, the district court denied Heitman's Rule 60(b) motion and awarded
Plaintiffs their attorney fees and costs. Id.
On December 21, 2011, the Idaho district court entered an amended "Judgment," which
added a specific award of $10,023.00 in attorney fees and costs. R. Vol. 1, pp. 121-22. Other
than the addition of this specific fees and costs award, this amended "Judgment" did not modify
the prior "Order Granting Judgment." Id.
On January 23, 2012, Defendant filed his first Notice of Appeal. R. Vol. 1, pp. 123-25.
On April 13, 2012, Defendant filed an Amended Notice of Appeal. R. Vol. 1, pp. 131-34.

5

In its Minute Entry and Order, the district comi refened to Plaintiffs Rule 60(b) motion as a
"motion to vacate judgment." R. pp.118-19.
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ISSUES PRESENTED ON APPEAL

1.

Whether Heitman while acting pro se is held to the same standard of care

applicable to attorneys?
Whether Heitman's appeal should be dismissed because his appeal was untimely?
3.

Whether Heitman has waived all issues on appeal because his Appellant's Brief

fails to comply with the Idaho Appellate Rules and to articulate a coherent argument?
4.

Whether Heitman has waived issues on appeal because he failed to raise them

below to the district court?
5.

Whether Heitman failed to provide a sufficient record to challenge on appeal the

district coU1i's grant of summary judgment in this case?
6.

Whether the district court properly exercised subject matter jurisdiction over this

case?
Whether Plaintiffs' are entitled to attorney fees and costs on appeal?

7

ARGUME~T
I.

HEITMAN IS HELD TO THE SAME STANDARD APPLIED TO ATTORNEYS.
Heitman is held to the same standard of care applicable to attorneys despite the fact that

he has chosen to proceed pro se. Jvfichalk v. Jvfichalk, 148 Idaho 224, 229, 220 P.3d 580, 585
(2009); Suitts v. Nix, 141 Idaho 706, 709, 117 P.3d 120, 1

II.

(2005).

HEITMAN'S APPEAL MUST BE DISMISSED AS UNTIMELY.
Heitman's appeal must be dismissed as untimely. Idaho Appellate Rule 14(a) requires

that a Notice

Appeal be filed "within 42 days from the date evidenced by the filing stamp of

the clerk of the court on any judgment." Rule 14(a) further provides:
The time for an appeal ... is terminated by the filing of a timely motion which, if
granted, could affect any findings of fact, conclusions of law or any judgment in
the action (except motions under Rule 60 . . . or motions regarding costs or
attorneys fees), in which case the appeal period for all judgments or orders
commences to run upon the date of the clerk's filing stamp on the order deciding
such motions.
initial "Order Granting Judgment" was entered on February 2, 2011. Therefore, the
deadline for Heitman to appeal was March 16, 2011. Pursuant to Rule 14(a), this time period was
extended by the subsequent filing of Heitman's Rule 60(b) motion or Plaintiffs' motion for
fees and costs. Heitman's Notice of Appeal was untimely filed on January 23, 2012.
appeal deadline established by Rule 14(a) is unaffected by Heitman's attempt to
remove this case to federal court. Neve1iheless, even if the attempt to remove the case had stayed
the

deadline and he was allowed the full 42-day appeal period after remand, Heitman's

Notice of Appeal would still be untimely. The case was remanded on November 11, 2011.
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two (42) days later would have been December 23, 2011. Heitman's Notice of Appeal was
untimely filed on January 23, 2012.
Because his Notice of Appeal was untimely filed, Heitman's appeal should be dismissed.
Ill.

HEITMAN HAS WAIVED ALL ISSUES ON APPEAL BECAUSE HIS
APPELLANT'S BRIEF FAILS TO COMPLY WITH THE IDAHO APPELLATE
RULES AND TO ARTICULATE A COHERENT ARGUMENT.

The Appellant's Brief is "filled with pseudo-legal hodgepodge and unintelligible
verbiage." Liponis v. Bach, 149 Idaho 372, 374, 234 P.3d 696, 698 (2010). In addition,
Heitman's Appellant's Brief fails to include a table of contents, fails to include a table of cases
and authorities, fails to include list of issues presented on appeal, fails to cite to relevant portions
of the record, fails to cite relevant authority, and fails to present a relevant and coherent
argument, in violation ofldaho Appellate Rules 35(a)(l), 35(a)(2), 35(a)(4) and 35(a)(6).
Additionally, the Appellant's Brief fails to present relevant authority and a relevant and
coherent argument.

The Idaho Supreme Court "will not consider [such] claims on appeal

because [the appellant] has failed to support them with either relevant argument and authority or
coherent thought." Liponis, 149 Idaho at 374, 234 P.3d at 698. Because the Appellant's Brief
violates the Idaho Appellate Rules and fails to present relevant authority and a relevant and
coherent argument, it is requested that Heitrnan's arguments not be considered on appeal. 6

6

This is not the first time that Heitman filed an unintelligible brief on an appeal. He did so once
before and it was rejected by the Idaho Court of Appeals. See Bear Lake West Homeowners
Assoc. v. Heitman, 2010 Ida. App. Unpub. LEXIS 281 (Idaho Ct. App. August 5,
201 0)(unpublished).
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IV.

HEITMAN'S FAILURE TO RAISE ISSUES BELOW RESULTS IN A WAIVER
OF THOSE ISSUES ON APPEAL.
Although the Appellant's Brief is extremely convoluted, it appears to claim that the

district comi ened by failing to dismiss this case based upon a lack of subject matter jurisdiction.
lt also appears to claim that the district court should have

See Appellant's Brief at pp.

stricken the affidavit submitted by Plaintiffs in suppmi of their motion for summary judgment.
See, e.g., Appellant's Brief at pp.

, 10.

Heitman, however, did not raise these

below. Heitman did not file a motion to

Rule 12(b) motion to dismiss based on su~ject matter jurisdiction and did not file a motion to
strike the affidavit submitted by Plaintiffs in support of their motion for summary judgment.
Because Heitman did not raise these issues below they cannot be considered on appeal.
Mountainview Landowners Coop. Ass 'n v. Cool, 142 Idaho 861, 866, 136 P.3d 322,337 (2006).

V.

HEITMAN HAS FAILED TO PROVIDE A SUFFICIENT RECORD ON APPEAL
TO CHALLENGE THE DISTRICT COURT'S GRANT OF SUMMARY
JUDGMENT.
It also appears that Heitman is displeased with the district court's grant of summary

judgment in Plaintiffs' favor.

the grant or denial of a motion for summary

\\'hen

judgment, the Idaho Supreme Court uses the same standard employed by the trial comi when
deciding such a motion. Cafferty v. DOT, Dep 't of Motor Vehicle Serv., 144 Idaho 324, 327, 160
P.3d 763, 766 (2007). "[I]f the pleadings, depositions, and admissions on file, together with the
as to any material fact and that the moving
party is entitled to a judgment as a matter of law," summary judgment is proper under LR.C.P.
56(c). Id.

10

In this case, Plaintiffs' Motion for Summary Judgment was accompanied by a
memorandum and an affidavit.

R. pp. 83-84.

The district court concluded that summary

judgment was appropriate because "[t]he record before the Cami on Smmnary Judgment
establishes, as a matter of law, Plaintiffs [sic] claim of slander of title and an entitlement to have
title quieted in their favor." R. pp. 106-07.
Although the district comi relied upon the affidavit submitted by Plaintiffs in granting
summary judgment, Heitma11 has not included a copy of that affidavit in the record on appeal.
"The appellant has the obligation to provide a sufficient record to substantiate his or her claims
on appeal." W Cmty. Ins. Co. v. Kickers, Inc., 137 Idaho 305,306, 48 P.3d 634,635 (2002). "In
the absence of a record that is adequate to review the [appellant's] claims, we will not presume
en-or below." Indian Springs LLC v. Indian Springs Land Inv., LLC, 147 Idaho 737, 751, 215
P.3d 457, 471 (2009). Enor will not be presumed from a "silent record or from the lack of a
record."

Brooks v.

Brooks,

119 Idaho 275, 280, 805

P.2d

481, 486 (Ct. App.

1990) (citing Payette }arms Co. v. Canter, 103 Idaho 148,645 P.2d 888 (1982)). "When apaiiy
appealing an issue presents an incomplete record, this Cami will presume that the absent po1iion
supp01is the findings of the district court." Gibson, 138 Idaho at 790, 69 P.3d at 1051.
By failing to provide the affidavit submitted by Plaintiffs in supp01i of their motion for
summary judgment, Heitman has failed to provide an adequate record on appeal to challenge the
district comi' s grant of sunm1ary judgment. In the absence of the affidavit, it must be presumed
that the affidavit supp01is the district comi's conclusion. The district court's grant of summary
judgment should therefore be affirmed.
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VI.

THE DISTRICT COURT PROPERLY EXERCISED SUBJECT MATTER
.JURISDICTIOX
Jt also appears that Heitman may be attempting to argue that the district court lacked

subject matter jurisdiction because: (1) this case purp011edly involves "admiralty" law; and (2)
the Plaintiffs allegedly lacked standing because they lacked any mJury.

These arguments

however are frivolous.
Heitman's argument regarding "admiralty" law must be rejected. Because this case does
not involve transportation on the high seas, admiralty law is inapplicable. See Fisk v. Royal
Caribbean Cruises, 141 Idaho 290, 292, 108 P.3d 990, 992 (2005). Moreover, Idaho courts

"'have concunent jurisdiction with the federal courts to try cases at admiralty." Id.
Heitman' s argument that the Plaintiffs lacked standing to bring this action because they
lacked any injury must also be rejected. "To satisfy the requirement of standing, a litigant must
allege an injury in fact, a fairly traceable causal connection between the claimed injury and the
challenged conduct, and a substantial likelihood that the judicial relief requested will prevent or
redress the claimed injury." ,S'ecurity Financial

LLC v. Thonzason,

Idaho

282

P.3d 604, 608 (2012). Plaintiffs' Complaint alleged that they owned real property in Bear Lake
County, that Heitman unlawfully recorded false documents which clouded title, and that they
were entitled to have these documents removed from the record and to quiet title. R. Vol. 1, pp.
at 4-11.

allegations are more than sufficient to establish standing. These allegations are

further supported by the affidavit filed by Plaintiffs in support of their motion for summary
judgment, which, as discussed above, is not included in the record on appeal.
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Based upon the foregoing, this Court should hold that the district court properly exercised
subject matter jurisdiction over this case.

VII.

PLAINTIFFS/RESPONDENTS ARE ENTITLED TO ATTORNEY FEES AND
COSTS ON APPEAL
The Plaintiffs/Respondents are entitled to an award of attorney fees and costs on appeal

pursuant to LC. § 12-121, I.R.C.P. 54(e)(l), and

41. Heitman failed to timely file his

Notice of Appeal. Heitman failed to file an Appellant's Brief which complied with the Idaho
Appellate Rules and which contained relevant authority and coherent argument. Heitman failed
to provide an adequate record on appeal. Heitman appears to raise issues on appeal that were not
raised below. And Heitman ignores well-established Idaho law. For these reasons, Heitman's
appeal was filed frivolously, unreasonably, and without any foundation. Plaintiffs/Respondents
therefore request attorney fees and costs on appeal pursuant to

§ 12-121, l.R.C.P. 54(e)(l),

and I.A.R. 41.

CONCLUSION
Based upon the foregoing, the district comi's grant of summary judgment in favor of the
Plaintiffs should be affim1ed. In addition, Plaintiffs should be awarded their attorney fees and
costs on appeal.
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DATED this_!?_day ofKovember, 2012.
RACINE OLSON NYE
BUDGE & BAILEY, CHARTERED

By:

a~
SCOTT J. SMITH
Attorneys far Respondents

CERTIFICATE OF SERVICE
-(\--..

I HEREBY
that on the Ji_ day of November, 2012, I served two true and
correct copy of the above and foregoing document to the following person(s) as follows:
Ralph Edward Heitman

['/-J

P.O. Box 271
Garden City, UI 84028

[

[
[
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U.S. Mail
Postage Prepaid
] Hand Delivery
J Overnight Mail
J Facsimile

